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REAL ID Act implementation in Minnesota (updated)

This memo provides background information on federal REAL ID Act legislation and its impacts
in Minnesota. It is revised from a version produced September 25, 2015. A brief summary is
below, followed by additional details and information.

Summary
The REAL ID Act of 2005 (the Act) and resulting federal regulations establish various
requirements governing identity verification, security, and data access around state-issued
driver’s licenses and identification cards. States continue to administer driver licensing under the
Act, but subject to various federal standards.
Following passage of the federal law, several states enacted legislation expressing opposition to
or barring implementation of the federal mandates. Minnesota was one such state; the 2009
legislature enacted a prohibition on REAL ID Act planning or implementation and it remains in
effect today.1
After a series of postponements of compliance deadlines, the United States Department of
Homeland Security (DHS)—the federal agency implementing the federal law—has over roughly
the past two years commenced a phased schedule for enforcing REAL ID Act requirements. A
large majority of states and U.S. territories are now either in compliance with the law or have
been granted an extension or grace period in order to become compliant.
The key impacts for Minnesota and other noncompliant jurisdictions are that:

1

Minn. Laws 2009, ch. 92, § 1
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State-issued licenses and identification cards are no longer accepted at those federal
facilities where identification is necessary for access; and
At some unspecified point in time (which could be in 2016), a REAL ID-compliant
form of documentation will become required to fly in scheduled airline service, so
that a Minnesota driver’s license or identification card would not be accepted without
additional documentation. DHS has indicated that it will evaluate its enforcement
measures and provide a 120-day notice before beginning this phase, and it might
announce the timeline in the near future.

Documents that are REAL ID-compliant include federally issued identification, such as a U.S.
passport, and apparently Minnesota-issued enhanced driver’s licenses and enhanced
identification cards. (“Enhanced” licenses and identification cards are optional alternatives that
involve additional verification and security features and are designed to substitute for a passport
when entering the U.S. at border crossings in some circumstances.)

Overview of the REAL ID Act
The REAL ID Act of 2005 establishes federal standards for state-issued driver’s licenses
and identification cards, which must be met to be federally accepted for some access
purposes.
The REAL ID Act of 2005 governs identity verification and security measures for state driver’s
licenses and state identification cards.2 (Previously, the regulatory framework for driver
licensing had primarily been under the purview of states, with collaborative state-federal
processes and some federal laws—particularly around licensing to operate interstate commercial
vehicles.) Under the Act, DHS in 2008 promulgated final federal regulations of driver’s license
standards and processes.3 The law can be viewed in the context of federal security and safety
responses following the events of 9/11; for instance, setting federal standards for driver’s license
issuance was one of the recommendations of the 9/11 Commission.4
A DHS summary of the Act is that it:




“Establishes minimum standards for the production and issuance of state-issued
driver’s licenses and identification cards and authorizes grants to assist states in
implementing the requirements; [and]
Prohibits Federal agencies from accepting for official uses driver’s licenses and
identity cards from states unless the Department of Homeland Security determines
that the state meets the standards. Official uses are defined as accessing Federal

2
REAL ID Act of 2005, Pub. L. No. 109-13 (2005) <http://www.gpo.gov/fdsys/pkg/PLAW109publ13/pdf/PLAW-109publ13.pdf>.
3

73 Fed. Reg. 5272 (29 Jan. 2008), codified at 6 C.F.R. Part 37.

National Commission on Terrorist Attacks Upon the United States, “9/11 Commission Report: Final Report
of the National Commission on Terrorist Attacks Upon the United States,” 2004, p. 390
<http://govinfo.library.unt.edu/911/report/911Report.pdf>.
4
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facilities, entering nuclear power plants, and boarding federally-regulated commercial
aircraft.”5
Among the regulatory areas within the REAL ID Act and corresponding federal regulations are:







Information, design, and security features on a physical card;
Applicant documentation and verification of identity;
Proof of lawful presence in the United States;
Digital image storage;
Security of card production and storage facilities; and
Use of national electronic data systems and sharing of electronic data across the
states.6

REAL ID Act Compliance Mechanism
Once fully enforced, federal law will prohibit use of noncompliant state driver’s licenses
and identification cards for specific federal access purposes, including entering some
federal facilities and boarding commercial aircraft.
The REAL ID Act does not directly impose penalties on states that do not comply with its terms.
Rather, it promotes state compliance by limiting federal agency acceptance of driver’s licenses
and identification cards issued by states (and U.S. territories). Upon full phase-in of enforcing
the Act, identification found by DHS to be compliant is necessary to board federally regulated
commercial aircraft as well as to enter access-controlled federal facilities (that is, some federal
buildings, military bases, and nuclear power plants). Hence there can be clear repercussions for
its citizens if a state does not issue identification that complies with the Act.
The provision essentially applies only to those federal buildings and facilities where
identification must be presented (i.e., it does not mandate identification checks at all federal
locations, so there is not an impact at facilities like Smithsonian Institution museums). Similarly,
the requirements do not apply for other situations in which identification is shown, such as in
applying for federal benefits or participating in court proceedings. Such situations are not
considered “official purposes” under the Act.

Minnesota Legislation
2009 legislation prohibits state planning for and implementation of the REAL ID Act.
In response to the federal law, in 2009 the Minnesota Legislature enacted a prohibition on the
state implementing the requirements of the REAL ID Act. The ban remains in effect, and is the
source of Minnesota’s status as a “noncompliant” jurisdiction. The law is short, stating:
5
U.S. Department of Homeland Security, “REAL ID Frequently Asked Questions for the Public,” Accessed 22
Sept. 2015 <http://www.dhs.gov/real-id-public-faqs>.
6

See 6 C.F.R. §§ 37.13, 37.29.
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“The commissioner of public safety is prohibited from taking any action to
implement or to plan for the implementation by this state of those sections
of Public Law 109-13 known as the Real ID Act.”7
This prohibition was enacted after two earlier versions had been vetoed by the governor in the
previous year. Multiple bills in the 2007-08 legislative session proposed prohibitions on
implementation related to REAL ID. Language was included in a 2008 transportation policy
omnibus bill,8 H.F. 1351 (Hornstein), which contained various REAL ID implementation
conditions and requirements but arguably also allowed some administrative flexibility. 9 The bill
was passed by the legislature but vetoed by Governor Pawlenty over objections to the policy
approach taken with respect to REAL ID.10 Later in the 2008 session, the legislature passed a
stand-alone bill containing a broader prohibition, H.F. 3807 (Mariani).11 It too was vetoed by the
governor.12
Also of note, in the final days of the 2008 session (and just one day after vetoing the second
proposal), the governor issued an executive order that effectively (1) temporarily barred the
Department of Public Safety from implementing the REAL ID Act (until June 1, 2009), (2)
permitted the agency to take steps and receive federal funds towards enhancing driver’s license
security, and (3) limited the agency in multistate agreement to store or share driver’s license
data.13
A year later, H.F. 988 (Mariani) / S.F. 738 (Limmer) passed unanimously in the House and with
just one opposing vote in the Senate. It was enrolled as Laws 2009, chapter 92, and was signed
by the governor.14
Some areas of policy concern expressed at the time included:




7

Federal intrusion in an area historically under state jurisdiction;
De facto creation of a national ID card;
Civil liberties;
Data privacy;

Minn. Laws 2009, ch. 92, § 1.

8

As an aside, this omnibus bill first went into conference committee in 2007, but did not produce a conference
report and a subsequent conference met the following year. See
https://www.revisor.mn.gov/bills/bill.php?b=house&f=HF1351&ssn=0&y=2007.
9

H.F. 1531, Conference Committee Report, art. 1, § 117
<https://www.revisor.mn.gov/bills/text.php?number=HF1351&version=D&session=ls85&session_year=2007&sessi
on_number=0&type=ccr>.
10
Minn. Laws 2008, ch. 239. The veto letter is available at
http://www.leg.state.mn.us/archive/vetoes/2008veto_ch239.pdf.
11

Minn. Laws 2008, ch. 334.

12

The veto letter is available at http://www.leg.state.mn.us/archive/vetoes/2008veto_ch334.pdf.

13

The executive order is available at http://www.leg.mn/archive/execorders/08-08.pdf.

14

See https://www.revisor.mn.gov/bills/bill.php?b=House&f=HF0988&ssn=0&y=2009.
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Security, control, and oversight of state data, as well as mandatory electronic data
sharing with the federal government and across states; and
Unfunded state implementation costs.

Delays and Extensions
DHS has repeatedly delayed REAL ID Act requirements, but is now phasing in
enforcement with extensions and grace periods granted on a state-by-state basis.
Around the time when the Minnesota ban was enacted (i.e., 2007-2009), a number of other states
and state associations also expressed concerns with the REAL ID Act. Several states enacted
legislation stating opposition to or barring compliance with the federal law. The timeline under
the federal legislation had originally called for full implementation by 2008, which did not occur.
Perhaps in response to these concerns along with technical challenges, DHS issued a series of
extensions to the compliance deadline as well as deferments of agency enforcement actions.15
Starting around 2013, DHS seems to have shifted away from its approach of providing universal
enforcement delays, moving to a system of case-by-case extensions (and some grace periods
after the end of extension times) for jurisdictions that have not been designated compliant.
Extensions are discretionary on the part of DHS.
In November of 2015, Gov. Dayton requested an extension for Minnesota. This was denied by
DHS, which stated in its response that “Minnesota has not provided adequate justification for
continued noncompliance with the REAL ID standards.”16
As of this writing, the majority of states are either compliant or operating under an extension in
order to implement the requirements of the Act. A handful of states have had extensions that are
soon set to expire. The latest status of states and U.S. territories is summarized below.
Compliance Status of Jurisdictions (As of Jan. 6, 2016)17
Status
Compliant
Under an extensioni
Extension is under reviewii
Extension/grace period is expiringiii
Non-compliantiv
Notes

Count
23
23
4
4
2

15
There appear to be some past instances where DHS had treated communications from states regarding
rejecting REAL ID implementation as extension requests and had then granted extensions from the compliance
deadlines in place at the time.
16

The letter is available at:
http://mn.gov/governor/images/2015_12_22_DHS_MN_REAL_ID_Response_and_Enclosure.pdf
U.S. Department of Homeland Security, “Current Status of States/Territories,” Accessed 5 Jan. 2016
<http://www.dhs.gov/current-status-states-territories>.
17
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i

Extension is to Oct. 10, 2016, for most jurisdictions
Current extension is to Jan. 10, 2016, for the jurisdictions
iii
Consists of Illinois, Missouri, New Mexico, and Washington
iv
Consists of Am. Samoa and Minnesota
ii

Enforcement Phases
REAL ID-compliant identification is now required for access to relevant federal facilities,
and the schedule for restrictions on boarding aircraft has not yet been announced.
In fully putting the Act into effect, DHS developed four phases for enforcement measures.18
Phases one to three address access to various federal restricted and semi-restricted areas, so that
compliant identification became required over April 2014 to October 2015 for different facilities.
Currently, then, a Minnesota-issued driver’s license or identification card alone is insufficient
documentation to access these federal areas.
Phase four restricts boarding of aircraft. The specific commencement date for requiring REAL
ID-compliant identification to board aircraft has not been set, but after that time the federal
government would stop accepting Minnesota licenses and identification cards at airports.
Also, according to DHS:
“DHS will conduct an evaluation following the implementation of the first
three phases to assess the effects of enforcement and the progress of states
in meeting the standards of the act. Before a date for Phase 4 is set, DHS
will conduct an evaluation to inform a fair and achievable timeline. The
date for implementing Phase 4 will be set after the evaluation has been
complete; this phase will occur no sooner than 2016…. DHS will ensure
the public has ample advanced notice before identification requirements
for boarding aircraft or entering additional types of Federal facilities
change.”19
It appears that DHS will provide at least 120-day notice and information before requiring REAL
ID-compliant identification for boarding aircraft.

Implementation Status in Minnesota
State actions taken in administering the driver licensing program may have brought
Minnesota towards REAL ID compliance, but remaining steps are unclear.
As previously outlined, Minnesota is not in compliance with the REAL ID Act and does not have
an extension to implement the requirements. Owing to the prohibition on planning for REAL ID

18
U.S. Department of Homeland Security, “REAL ID Enforcement in Brief,” Accessed 6 Jan. 2016
<http://www.dhs.gov/real-id-enforcement-brief>.
19

Ibid.
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Act implementation, the Minnesota Department of Public Safety has not formally identified a
timeline or expressed the capacity of the state to achieve compliance.
Some indication of the status of Minnesota in achieving REAL ID Act requirements can be
observed in the DHS letter responding to the state’s request for an extension, in which DHS
summarized regulatory provisions that the state has yet to meet (based on information that the
state apparently provided). DHS listed 13 areas where the state has not met the requirements,
although implementation details are not discussed.
Further, some recent state activity in the area of driver licensing is worth highlighting. First,
over much of the same time period as REAL ID, the state has undertaken a large-scale
replacement to its legacy information technology system for administering driver licensing,
vehicle registration, tax collection, and associated driver and vehicle functions of the Department
of Public Safety. The new infrastructure is known as the Minnesota Licensing and Registration
System (MNLARS).20 System implementation continues today and over the years has involved
a variety of related projects, including data cleanup, operations and process redesign, and
creation of new standards. Overall, the initiative potentially has implications for REAL ID Act
compliance.
Second, Minnesota has received federal funds related to driver’s license security and
administration. A 2012 DHS report on state identification security was partially based on state
reporting information required under some federal grants.21 In that report, Minnesota was listed
as compliant with 15 of 18 REAL ID Act “material compliance” benchmarks, which cover areas
of focus in the Act such as assurance of identity, card security features, and secure operating
practices.22 (However, since the data is largely based on state information that was not provided
specifically for REAL ID Act implementation, a higher likelihood of inaccuracies is possible.23)
At this point it is not readily apparent to what extent executive branch actions in general
administration of driver licensing could align Minnesota with some requirements under the
REAL ID Act.

Enhanced Licenses and Identification Cards
Minnesota offers enhanced driver’s licenses and enhanced identification cards that appear
to be REAL ID-compliant.
Minnesota is among a handful of states that issue enhanced driver’s licenses and enhanced
identification cards as an alternative to the regular ones. The enhanced documents are part of a
federal initiative on border security and verifying traveler identity and citizenship at U.S. border

20

More information is available at https://dps.mn.gov/divisions/dvs/programs/mnlars/Pages/default.aspx.

U.S. Department of Homeland Security, “Secure Identification State Progress: Fiscal Year 2012 Report to
Congress,” 28 August 2012.
21

22

Ibid., p. 11.

23

Furthermore, the information is dated, as the report was produced in 2012 with data from previous years.
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crossings, and resulted from federal legislation.24 In essence, the enhanced versions (1) function
the same way as other licenses and Minnesota identification cards, and (2) are also accepted
documentation in some cases to enter the United States at land and sea ports of entry (analogous
to a passport).
In comparison to regular licenses and identification cards, they contain additional security and
technology features (such as a radio frequency identification (RFID) chip) and involve more
stringent documentation to obtain.25 The cost in Minnesota for an enhanced driver’s license is
$15 higher than a corresponding driver’s license or permit.26
While similar to a passport, there are limitations to enhanced licenses and identification cards. In
particular, the enhanced documents:



Are valid only for crossings at sea and land ports, and not for entry to the United
States via international air travel; and
Can only be used for entry from Canada, Mexico, the Caribbean, and Bermuda.

While somewhat curtailed for use in border crossings, indications are that Minnesota’s enhanced
licenses and identification cards are treated by DHS as a REAL ID-compliant form of
identification. That is, it appears that Minnesota enhanced licenses and identification cards could
be used to board commercial aircraft even if regular Minnesota licenses and ID cards are no
longer accepted.

State Policy Considerations
There is a range of potential legislative responses to the REAL ID Act.
While key aspects of the REAL ID Act are federal issues, the legislature could respond in several
ways. The following briefly highlights some of the potential responses.


The legislature could refrain from taking legislative action. At one end of the
spectrum of options, this approach could be viewed as maintaining Minnesota’s
historical opposition to the federal law. It can also be considered a “wait and see”
tactic that awaits results from the purported evaluation of the initial REAL ID
enforcement phases.



The prohibition could be loosened to allow for executive branch planning, study,
or reporting activities. This type of option could yield additional information on

24

The program is known as the Western Hemisphere Travel Initiative (WHTI), created in response to some
requirements of the Intelligence Reform and Terrorism Prevention Act of 2004 (IRTPA). The initiative can be
viewed in the context of addressing what at the time was newly required use of a passport when entering the U.S.
from Canada; the enhanced license provides for an alternative form of state-issued identification instead of a
passport.
25
See https://dps.mn.gov/divisions/dvs/forms-documents/Documents/EDL-EID-IdentificationRequirements.pdf.
26

Minn. Stat. § 171.06, subd. 2.
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specific areas of controversy, implementation details, and Minnesota’s state of
compliance.
The prohibition could be amended in other ways to provide some degree of
executive branch flexibility. Example approaches include temporarily lifting the
ban, allowing for partial implementation with some restrictions (like in data sharing),
and setting constraints or requirements that must be met in the course of
implementation (previous legislative proposals and the governor’s executive order
might provide models).
The prohibition could be repealed with no additional legislative requirements or
limitations. At the other end of the spectrum, this would provide full authority to the
executive to implement the REAL ID Act requirements. In addition, funding could
be provided for any additional costs of compliance.

